IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 27401/2015
In the matter between:

Applicant

STRANSHAM-FORD, ROBERT JAMES

And

THE M INISTER FOR JUSTICE AND
C O R R EC TIO N A L SERVICES

THE M INISTER OF HEALTH

First Respondent
Second Respondent

THE HEALTH PROFESSIONS COUNCIL OF
SOUTH AFRICA

THE N A TIO N AL DIRECTOR OF PUBLIC
PR O SEC U TIO NS

Third Respondent

Fourth Respondent

REPLYING AFFIDAVIT

I, the undersigned,

R O B ERT JAM ES S TR A N S H A M -FORD

do hereby solemnly affirm as follows:

THE DEPONENT

1.

lam:

1.1

an unmarried adult man;

12

an advocate of the High Court of South Africa;

1.3

residing at 3 Lower Nursery Road, 401 Oak Glen, Rosebank,
Cape Town;

1.4

the deponent to the founding affidavit in this application.

K N O W LED G E OF FACTS

2.

The facts herein contained, unless indicated to the contrary, fall within
my own personal knowledge and are both true and correct.

A LL E G A T IO N S OF A LEGAL NATURE

3.

Where allegations are made herein of a legal nature, such allegations
are made on the advice of my legal representatives, which advice I
have accepted.

PER U SA L

4.

The answering affidavits

I have perused the answering affidavits in this application deposed to
by:

4.1

Mr Raymond Logie Venkatsamy, on behalf of the First,
Second

and Fourth Respondents (“the State’s answering

affidavit’’);

4.2

Ms

Letitia

Mmaseloadi

Moja,

on

behalf of the

Third

Respondent ("the HPCSA’s answering affidavit’’),

to which I collectively refer to hereinafter as “the answering affidavits”.

5.

M odus Operandi

5.1

Nature of the answering affidavits

The answering affidavits raise no true disputes of fact and
consists mainly of legal contentions.

Seriatim

As such, I propose to deal with the contents of the answering
affidavit, paragraph by paragraph:

5.2.1

subject to paragraph 5.3.2 infra, seriatim;

5.2.2

being a replying affidavit, where a paragraph in the
answering affidavit is not specifically replied to, the
allegations in such paragraphs are to be deemed to
be denied, save where from the context the same is
clearly not disputed.

Previous definitions

Where matters have already been defined by me in my
founding affidavit, I will continue to employ such definitions
without re-defining such matters.

SERIATIM

AD THE S TA TE ’S A N SW ERING AFFIDAVIT

6.

A D PARAGRAPH 13

6.1

My subjective view of how I am suffering is paramount to my
own inherent fundamental right to dignity.

6.2

It is my sense of being, my sense of self-worth, my sense of
pride. It is me - it is who I am!

6.3

7.

If my autonomy is disregarded, what self-worth remains?

AD PARAGRAPH 14.2

The sanctity of life includes dying in a dignified manner. It is not
sacrosanct to suffer an undignified death.

8.

AD PARAGRAPH 15.1

8.1

There is no unqualified right to life. I am as of right in law
entitled to commit suicide. Abortion has been legalised by
statute. There is no obligation to remain alive.

My right not to suffer and not to suffer in an undignified
manner outweighs any purported right to life the State wishes
to impose upon me.

8.3

The right to life and the right to dignity are intertwined.

8.4

Life is more than mere existence, it is being able, as a human
being, to enjoy life and to live and die with dignity.

8.5

9.

The State's attitude is uncaring, oppressive and totalitarian.

AD PARAGRAPH 16

Without any concession, it must be obvious that the ills, which may be
associated with the relief which I seek, may be effectively eliminated
with the appropriate safeguards in place, without imposing a blanket
bar. Not surprisingly, this has been achieved in other advanced
democratic societies.

10.

AD P A R A G R A P H !7

10.1

The allegations are denied.

10 2

There is no factual nor logical basis upon which it could be
contended that:
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10.21

this relief would be open to the rich only,

10.2.2

the poor and indigent would be excluded from this
right.

10.3

There is also no justification that my Constitutional rights are
to be denied on the basis of "reverse discrimination".

11.

ADPARAGRAPH 19.2.1

11.1

Other persons’ religious views or conscientious objections are
irrelevant to me and also do not override the Constitution.

11.2

Why should my Constitutional rights be sacrificed on the altar
of their religious self-righteousness?

11.3

There are also “conscientious objections” to homosexuality,
same sex marriages, mixed race marriages and abortion fortunately I have enshrined Constitutional rights, which rights
I seek to exercise with this application.

11.4

I also wish to emphasise that no medical practitioner is
compelled to render the assistance that I seek.

A D T H E H P C S A ’S A N S W E R IN G A F F ID A V IT
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12.

AD PARAGRAPH 4.5.3 (quoted guidelines 1.2 - 1.3)

12.1

The guidelines are clearly heavily influenced by the current
common law position.

12.2

There is no logical ethical distinction between the withholding
of treatment to allow “the natural process of death" and
physician-assisted death.

13.

AD PARAGRAPH 4.5.5

It is significant to mention that Belgium,

Canada,

Colombia,

Luxembourg, Netherlands, Switzerland and the United States of
America (which obviously includes Oregon, Vermont, New Mexico
and Montana) are all members of the WMA.1

14.

AD PARAGRAPH 5

It is and should be a duty of a physician to treat a patient holistically
and not merely as a biological mass. A person should not be forced to

http.//www wma net/en/60about/10members/21memberlist/index.html
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suffer either needlessly or an undignified death.

15.

AD PARAGRAPH 6 5

In most cases of terminal disease a “natural death” would be a painful
and undignified death.

16.

AD PARAGRAPH 8.2.1

It is intellectually dishonest to seek to distinguish as ethical:

16.1

the withdrawal of life sustaining or prolonging medical
treatment;

16.2

as opposed to physician-assisted dying,

as long as the main intention is to alleviate suffering, and not to end
the patient’s life, despite well knowing that the death will occur and
indeed hastened by the active omission - yet still reconciling with the
outcome.
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17.

AD PARAGRAPH 8.2.3

I submit that the intervention I seek is constitutionally legal.

18•

AD PARAGRAPH 8.2.4

I reiterate what is set out in paragraph 16 above.

19.

AD PARAGRAPH 8.2.7

The limitation of my autonomy also limits my right to dignity, which is
not justifiable with a blanked bar to physician-assisted death.

20.

AD PARAGRAPH 9.2.1 - 9.2.6

20.1

I deny these allegations.

20.2

No medical practitioner will be compelled to assist in the death
of a terminally ill person.

20.3

Palliative care may result in dissociation and cannot stop the
loss of bodily functions.

20.4

Safeguards can aptly protect patients.

20 5

My death is inevitable and at least I would be proud that my
family does not have to see me being hooked up to ventilators
with my suffering being exasperated.

21

AD PARAGRAPH 9 4 2

These contentions are baseless and denied.

22

AD PARAGRAPH 9 4 3

22 1

My autonomy and dignity is certainly not respected.

22.2

The pastoral influence also does not concern me and serves
only to impress upon others views not shared.

23.

AD PARAGRAPH 9 4 4

23.1

The principal purpose of medicine is not affected at all.

23.2

Indeed, by seeking to end my life with dignity by way of
physician-assisted dying, my quality of life in its last moments
will truly be upheld as much as it could possibly be.

23.3

Prolonging unbearable suffering is not improving my quality of
life.
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24

AD PARAGRAPH s 4 5

24 1

There is no bas-s for this assedron

24 2

It ts indefensible and unconstitutional to d.-scnrranate against
me even rf I am in a minority whch • doubt

25

AD PARAGRAPHS S 5 2 - S 5 3

25 1

There are no facts to substantiate this assertion

25 2

Our autonomy and dignity should not be so easiy discarded
by the Third Respondent

25 3

Palliative care might treat symptoms such as pam although it
comes at a cost, such as dissociation

25 4

If the dose is lessened to keep a ciear mmd such as I am
doing one is still in constant pam

25 5

Also, as my organs fail I lose control of my bodiy functions It
is not dignified'

f
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-

V

12 -
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ADPARAG.RAPH 9.5.4

26.1

I submit that we have a well-functioning and independent
judiciary.

26.2

The minority of those who are violent in our society should not
be allowed to dictate to anyone to the extent that I may not
exercise my constitutionally enshrined fundamental human
rights.

26.3

The fact that our health care faces significant challenges does
not justify the indignity that I am suffering.

AD PARAGRAPH 9.5

27.1

There is no basis to suggest that euthanasia will not be fairly
distributed. Vaccination, abortion and general medical care is
conducted in our country, despite the challenges that our
health care sector faces.

27 2

I fail to understand how one would need protection from
legislation, unless such legislation is unconstitutional.

27.3

The risk of abuse is adequately addressed by the necessary

safeguards proposed

by the SALRC

and with judicial

oversight.

27.4

In any event, the risk of abuse plays no role in respect of my
own application.

27.5

I dispute the supposed poling data which no doubt does not
allow for indoctrination.

27.6

Inequities might remain, whether it relates to palliative care or
to physician-assisted dying.

27.7

The debates have been held time and again. They will remain.
One group’s view should however not be imposed upon me. I
do not want for spiritual care. I want to die with dignity! It is my
fundamental human right.

27.8

Ezekiel J

Emanuel

is a well-known

opponent of the

legalisation of euthanasia and is also not uncontroversial.
However, I quote from Wikipedia the following:

“Emanuel said that it is a myth that most patients who
want to die choose euthanasia because they are in
extreme pain. He said that in his own experience, "those

with pain are more likely than others to oppose physicianassisted suicide and euthanasia." He said that patients
were more

likely to

want euthanasia

because

of

"depression and general psychological distress ... a loss
of control or o f dignity, of being a burden, and o f being
dependent. '2

28.

AD PARAGRAPH 10.3

28.1

Although I have no medical practitioner in mind, such fact is in
any event irrelevant for the Court’s determination.

28.2

It is inherently

private

as to when

and

under what

circumstances I elect to end my life.

29

2

AD PARAGRAPH 10.5 1

29.1

There is no basis in law or logic for this proposition.

29.2

My fundamental rights remain.

My emphasis. http://en.wikipedia.org/wiki/EzekieLEmanuel
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30.

AD PARAGRAPH 10.5.2

30.1

The allegation is denied.

30.2

Dying is part of living, and so is living (and thus dying) with
dignity.

30.3

It is my right to life which I wish to exercise by dying with
dignity.

31.

AD PARAG RAPH 10.6

Yet:

31.1

life sustaining treatment may be revoked.

31.2

abortion is legal in the circumstances allowed for by
legislation.

31.3

32.

suicide and attempted suicide are not criminal offences.

AD PARAGRAPH 1 2 .3 -1 2 .4

32.1

The alleged available modalities which will keep my dignity
intact have not been listed here, or elsewhere.
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32.2

I am the one suffering

I am the one whose fundamental

human right to dignity is excluded by the fact that I may not
choose

or

be

allowed

to

choose

how

I die

in

my

circumstances.

32.3

I suffer daily from pain. Should I wish to be pain free, the
opioid medication would have to be increased rendering me in
a dissociative state.

32.4

I cannot attend to normal daily activities, nor control all my
bodily functions.

32.5

How is this dignified and how can unmentioned modalities
cure this?! My organs are failing due to the cancer. The
unnamed modalities cannot reverse that!

33.

AD PARAGRAPH 12.6

33.1

This does not appear to be the case in Colombia.

33.2

In cases the legislation had also been introduced only after
voluntary active euthanasia was practiced.

33.3

In Canada, it has taken a Court to ensure that it be legalised.
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33.4

I have no objection to this Honourable Court doing the same,
but I trust that until legislation is passed, the Honourable Court
will

uphold,

protect,

respect

and

promote

my

human

constitutionally enshrined rights I seek to enforce.

34.

AD PARAGRAPH 13.3 AND 13.5

34.1

I submit that I interpret the SALRC’s report as finding in favour
of active voluntary euthanasia, although not expressly making
a recommendation.

34.2

I find it improbable that they would go to all the effort of
preparing draft legislation if they were not in favour thereof.

34.3

I dispute that I am precluded from seeking the relief I am
claiming in this application because the SALRC recommends
the enactment of legislation.

34.4

Parliament might have failed in its obligation, and hence my
resort to the Honourable Court.

35.

AD PARAGRAPH 15 4.3 2

35.1

I admit this allegation, but state that my diagnosis was

confirmed by Dr Eppel, a specialist urologist.

35.2

There have been inconsistencies in my results, however, my
cancer is merely an a-typical form of cancer which is not
necessarily uncommon.

36■

AD PARAGRAPH 15.4.3.4

I admit this allegation and state that as a result, my life has been
prolonged by a couple of weeks.

37.

AD PARAGRAPH 15.4.2.5(i)

37.1

I do not wish to be one of the less than 10%.

37.2

Nor do I wish to be in a dissociative state which will result if
my dosage is increased.

37.3

As my organs deteriorate I am likely to suffer from delirium.

37 4

Opioid medication cannot reverse the loss of my bodily
functions or restore my ability to attend to

day to day activities

as listed in my founding affidavit.

37.5

I do not intend to exercise my right to end my life, until I find (

my condition unbearuble

38

AD PARAGRAPH 15 6 1

What is of importance is that Dr d© Muelenaere does not dispute that

39

38 1

I have cancer;

38.2

I am terminally ill

AD PARAGRAPHS 15 6 2 - 15 6 3

It is not clear to which modalities reference is made, but I have
already dealt with why same is not acceptable to me.

40.

AD PARAGRAPH 16 2

40 1 The concession of my loss of dignity is duly noted.'

40.2

However, it does not behove the Third Respondent to suggest
that my right to die with dignity is subordinate to my right to
live without dignity, which the Third Respondent appears to
regard as an obligation.
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AD PAR A G RAPHS 17.1 - 17.11

41.1

This decision of mine was one which I thought of for a long
time.

41.2

When I had contacted Dignity SA in November 2014 it was
mentioned to me that an application was in the process of
being launched by the late Avron Moss.

41.3

As such I had hoped that the anticipated application would
succeed and pave the way for me to seek such relief.

41.4

Unfortunately Avron Moss could not wait for the application
and shortly prior to the application being launched he ended
his own life in early January 2015 to stop his suffering.

41.5

It was during January 2015 that my heath started to
deteriorate significantly.

41.6

I had to attend to my health first as well as personal matters
and

only

in

March

could

I

consult

with

representatives.

41.7

However, everything simply happened so fast

my

legal

2015

onwards.

As

such,

time

had

become

severely

constrained.

41.8

I respectfully state that there appears to be no prejudice
claimed by the Third Respondent.

41.9

I commenced with this application as soon as I was able and it
was launched as soon as I received the confirmatory affidavits
from Drs Eppel and Bruce.

42.

AD PARAGRAPH 18.3 - 18.5

My daughter’s needs are addressed as much as we possibly can.
She remains my priority. She should be protected from seeing me
suffer and in such an undignified state.

THUS SIGNED AND AFFIRMED TO before me at
_________
on this the
c£>^
day of
_________ 2015 by the deponent
who acknowledges that he knows and understands the contents of this
affidavit; that it is the truth to the best of his knowledge and belief and that he
has no objection to taking the prescribed affirmation and regards the same as
binding on his conscience and the administration of the affirmation complied
with the Regulations contained in Government Gazette No. R1258 of 21 July
1972, as amended.
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